Step-One In Preparing For Your
2005 Annual Meeting:

Make Sure Your Inspectors Of
Election Are Independent...
And That They Fully
Understand The Voting

And Tabulating Process

By Don Hager, Esq.
Of Counsel to DeBee Gilchrist

hen was the last time you were

able to lean back in your chair,
reflect on your company’s upcoming
Annual Meeting and feel confident that
all the necessary policies and procedures
for the proxy season are firmly in place
and that all your bases are completely
covered?

Not so long ago, the Corporate
Secretary’s office could simply bring out
last year’s checklist, conform the dates to
the current year’s calendar, copy all the
people involved in the meeting - includ-
ing all the external suppliers of goods
and services - and check off all the “deliv-
erables” as the team came through as
usual.

When it came time to have the Board
appoint the Independent Inspectors of
Election, as most company bylaws and
most state laws require, you simply asked
your transfer agent - who usually served
as the proxy tabulator - to provide the
Inspectors. And maybe, just to have local
backup, or if more than one Inspector
was required, you'd have a company
employee or retiree serve as well.

In the wake of Sarbanes-Oxley, which
has put corporate governance under a
new spotlight - and also in the wake of
increasing shareholder activism - a trend
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has been developing to retain totally
independent third parties as the official
“inspectors”, instead of, or in addition
to an employee of the proxy tabulator.

Here are some important factors
to consider before you ask your
Board to officially appoint the
“Independent Inspectors of
Election”:

WHO should an Issuer select to
serve as its Inspector? Maybe we
should start with who should not be
selected: employees or retirees of the
Issuer, or of its outside counsel or
accounting firm or, its Transfer Agent,
since auditing one’s own firm’s work
does not count as being “independent”
these days. But, of course, you must
have people who have experience with
all the details that go into organizing
and conducting an annual meeting and
who are completely conversant with
the “mechanics” of issuing, distributing,
voting and tabulating proxies and bal-
lots - both at ADP and at the transfer
agent or other proxy tabulator.
Accordingly, your transfer agent repre-
sentative can often be an invaluable
“second.” Even more important these
days, you must have Inspectors who
can “think on their feet” if questions or
problems arise, who won’t get rattled,
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and who have both the credentials - and
the hands-on knowledge - to qualify
both as independents and as experts.

WHAT should an Independent
Inspector be able to offer an Issuer?
Inspectors should review the Issuer’s
charter, bylaws and proxy statement to
independently verify the required vote
for each proposal. Inspectors should
review the proxy card - before it’s
printed - to make sure that all the “tech-
nical niceties and necessities” are in
place and that there are no ambiguities
created by the language or layout. They
should also review the annual meeting
script, the “emergency script”, the
admissions policy and any other docu-
ments, like sign-in sheets, the agenda,
rules of conduct, and the ballots -
including the proxy-committee ballot -
to assure that the meeting will proceed
smoothly, and to insure there will be no
questions at all with respect to “fair-
ness.” Most important, the Inspectors
must perform independent systems
reviews and quality-tests that are appro-
priate for the circumstances. In other
words, the closer the outcomes are, the
more probing, testing and sampling
before the results are certified.

WHY would an Issuer want to
retain an unassailably independent
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Inspector? The importance of having
Inspectors that not only provide the
appearance of being independent but
who are independent, and who act inde-
pendently, to test and verify the results,
can’t be emphasized enough in today’s
environment.The ASCS Guidebook For
The Corporate Secretary tells us,“In con-
tested elections...it is advisable to have
outside, independent inspectors...and
where the proxy contains a shareholder
proposal opposed by management, it may
be advisable to appoint a wholly inde-
pendent inspector. Several companies
have been criticized by proponents from
the floor of the meeting for failing to
take this step, to avoid even the appear-
ance of lack of objectivity in the tabula-
tion of the proxy vote.”

WHERE will an independent
Inspector be able to benefit the
Issuer? In pre-meeting preparation, at
the Annual Meeting, and especially after
the meeting, if proponents, or other
shareholders have questions about the

final results.

WHEN does an Issuer need an inde-
pendent Inspector? Any time a contro-
versy might arise. But why should an
Issuer wait to retain an independent
Inspector until a crisis seems likely?
Issuers are coming to the conclusion
that having an unassailably independent
Inspector in place before a controversy
occurs is not only a “Best Practice” but
one that provides additional assurances
that a crisis may be prevented. It is taken
for granted that Issuers will retain inde-
pendent outside counsel and totally
independent audit firms.The proxy vot-
ing process requires equally independ-
ent inspection.

HOW does an Issuer locate an inde-
pendent Inspector? Network with
other Issuers, discuss with the Issuer’s
Transfer Agent, and, of course, look to
the American Society of Corporate
Secretaries website for candidates.

ABOUT THE AUTHOR: Don Hager, currently
Of Counsel to DeBee Gilchrist in Oklabhoma
City, is a former Assistant General Counsel
and Assistant Secretary of Kerr-McGee
Corporation, where he was responsible for
the Annual Meeting of Shareholders and the
company’s transfer agency and sharebolder
relations matters. Don chaired the Public
Company Affairs Committee of the
American Society of Corporate Secretaries,
served a specially-extended term as
Chairman of the Society’s Membership
Committee and was chair of the 1993
National Conference Committee. In 2003,
Don was awarded the Society’s highest
honor, the Bracebridge Young Award.

Editor’s Note: Readers may wish to consider
the nationwide team of Independent
Inspectors of Election that operates under the
umbrella of Carl T. Hagberg and Associates
and where Don is a team member. See
www.optimizeronline.com for pictures

and bios of our team members.

ISSUERS.....IN CASE YOU HAVEN'T NOTICED:

e INSTITUTIONAL INVESTORS - AND OTHER
VOTERS WHO ARE MOSTLY “UNFRIENDLY” TO
MANAGEMENT POSITIONS - ARE VOTING
THEIR PROXIES 100% OF THE TIME

e INDIVIDUAL INVESTORS — WHO USED TO VOTE
THEIR PROXIES FAITHFULLY, AND MOSTLY

IN LINE WITH MANAGEMENT

RECOMMENDATIONS - ARE VOTING LESS AND
LESS OFTEN WITH EVERY PASSING YEAR...
EXCEPT WHEN THEY'RE MAD, THAT IS, AND

VOTING AGAINST YOU.

IF YOU ARE CONCERNED ABOUT THESE TRENDS,
AS WE THINK YOU SHOULD BE, THE

OPTIMIZER HAS SOMETHING TO HELP YOU:

e We have created an easy to read and

inexpensive pamphlet — aimed, impartially, at

all investors — entitled, “Shareholder Votes Have
Value: Please Don’t let Yours Go To Waste” ©

e It explains - simply and clearly - how and why
proxy votes DO have value.

e It features “Strategies and tips to make the

voting process as quick and easy as possible.”

e THE ANGRIEST VOTERS AMONG YOUR

EMPLOYEE-STOCKHOLDERS ARE ALSO

e And, in response to feedback from regular

CASTING THEIR VOTES RELIGIOUSLY, EVEN
WHILE THE “SILENT MAJORITY” OF BASICALLY
CONTENTED EMPLOYEEES HAS BEEN STAYING
ON THE SIDELINES...GIVING ADDED WEIGHT -
AND ADDED VOTES TO DISSIDENT POSITIONS
IF YOU HAVE EMPLOYEE-OWNERSHIP PLANS
WITH “PROPORTIONAL VOTING"” POLICIES.
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non-voters, it offers “Tips for reviewing annual
meeting materials with a view toward deciding
on your votes.”

ISN'T IT TIME TO START TELLING YOUR
FRIENDLIER SHAREHOLDERS SOMETHING THAT
ACTIVIST INVESTORS ALREADY KNOW...THAT
“SHAREHOLDER VOTES HAVE VALUE"?7??

If you would like to review a copy of our booklet, just call the Optimizer at (732) 928-6133 to request one.

A Special Supplement To The Shareholder Service Opfimizer

© November, 2004




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /SyntheticBoldness 1.00
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


